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of the spread of the suffrage agitation, it is es- 
pecially necessary for the girls to take an interest 
in such matters. The mention of civics suggests 
the possibility of working out a scheme of correla- 
tion between that subject and Cicero. 

In concluding, I offer two suggestions that might 
be helpful. First, it is advantageous to read por- 
tions of Sallust and several of Cicero's letters bear- 
ing on Catiline's conspiracy; secondly, the teacher 
can often read appropriate newspaper clippings to 
the class when he is making some comparison, and 
ask the class to bring in clippings that suggest com- 
parison. Not much can be expected from the last- 
mentioned expedient, but it may result in interesting 
a few students to read more of the newspaper than 
the comic-section and the sporting-page*. 
University of Pittsburgh. B. L. Ullman. 
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Roman Law Studies in Livy. By Alvin E. Evans. 
Reprinted from University of Michigan Studies, 
Humanistic Series, 4.275-354. New York: The 
Macmillan Co. (1909). 50 cents. 
Mr. Evans desired to do for Livy something of 
what Bekker and Costa had done for Terence and 
Plautus 1 , "to see what value his <Livy's> writings 
may have for the study of law" (275). As an- 
nounced on the same page, "The purpose of this 
paper is to show that it was not private law, but 
public law rather, which interested Livy". 

The paper is divided into three parts: I Ius 
(277-298), II Precedent and Custom (299-315), III 
Criminal Procedure (316-352). 

On page 353 Mr. Evans sums up his conclusions 
as follows : 

Ius in Livy denotes a relationship between parties, 
embodying rights or duties of either party. . . . 
(2) Ius gentium in Livy means international law in 
a sense closely akin to the modern sense. (3) 
Precedent and custom . . . give rise to various 
kinds of ius . . . they sometimes override older 
statute law. (4) There developed in Rome two 
jurisdictions for criminal prosecutions. The one 
was a public prosecution before the people under the 
leadership of the tribunes. . . . The other jurisdic- 
tion was the quaestio extraordinaria . . . , regularly 
decreed by the senate, and the senatus cor.sultum 
ultimum was a direct descendant of it. 

The complicated analysis which Mr. Evans pre- 
sents in Part I does not show that ius had in Livy 
any sense which it did not have in all other Latin 
writers. All of the meanings find counterparts in 
the Digest de Iustitia et lure (1.1). Even ius in 

* It is only fair to ask the reader to refrain from drawing 
false inferences from what is left unsaid in this paper. For 
example, it should not he assumed from the references to 
Ferrero, that his history is unreservedly recommended to 
the reader. 

1 Mr. Evans does not state where these studies are to be 
found. Emilio Costa's article on The Law in Plautus ap- 
peared under the title of II Diritto Privato nelle Commedie 
di Plauto (Torino, 1890). Bekker's article on The Law in 
Terence is in the Zeitschrift der Savigny-Stiftung, R6- 
mische Abteilung 13 (1892), 53-118, under the title Die 
romischen Komiker als Rechtszeugen. 



the sense of tribunal (289) is mentioned there, from 
Paul on Sabinus (i.iii). Mr. Evans undoubtedly 
is somewhat in error when he makes of ius a 
"relationship". The general feeling toward ius in 
all Latin writers is the one formulated by the later 
civilians. 'Ius is justice expressed in terms of law' 
(ius est constituta aequitas vel ars boni et aequi : 
so Irnerius, Quaest. 1.2, after Celsus's definition. 
See Dig. 1.1.1, pr.). 

Nor does the second conclusion, that concerning 
ius gentium, seem to be better sustained. Mr. 
Evans cites the statement of certain modern books, 
Hunter's Jurisprudence, and Abdy-Kent, Interna- 
tional Law, that the Roman ius gentium did not 
correspond to our International Law 2 . In that state- 
ment they follow not so much Cicero, as all the 
Roman lawyers, Gaius, Ulpian and the Institutes, 
and, since they have specific and unambiguous defi- 
nitions to guide them, they cannot be said to have 
proceeded "upon insufficient testimony" (298). 

Mr. Evans holds that ius gentium may cover our 
international law and cites ten instances from Livy 
to prove it. Of these instances, 1,2,3,7 refer to the 
ius legationis, 4,5, 6, 8 to truces. 9 and 10, as he 
himself admits, do not involve international law 
at all. But, in the first place, the authorities quoted 
on page 296, Hunter and Kent, do not in the least 
say that ius gentium could not, by any possibility, 
include any of the matters discussed in modern 
manuals of international law. Secondly, most mod- 
ern writers specifically include the matters referred 
to (compare Mitteis, Romisches Privatrecht bis auf 
die Zeit Diokletians, page 62, note 3 b). Indeed with 
such passages before them as Sallust lug. 22.4, Taci- 
tus Ann.1.42, and, above all, Pomponius, Dig. 50.7.18 
pr., si quis tegatum pulsasset, contra ius gentium id 
commissum esse existimatur, they could scarcely do 
otherwise. It may be further noted that in this 
passage Pomponius is commenting on Q. Mucius 
Scaevola and that the incident discussed is the 
famous deditio hostibus of Mancinus. And in Dig. 
1. 1.5 Hermogenianus tells us that ex hoc iure gen- 
tium introducta bella, discretae gentes, etc. — which 
sufficiently covers all these questions. 

Therefore, when M r - Evans denies the statement 
that ius gentium could not cover any question of 
modern international law, he is destroying a man 
of straw. Nobody ever said so. Livy uses ius 
gentium, just as other Latin writers do, including 
the lawyers. 

As to the ius fetiale (297) Mr. Evans is quite 
right in stating that it concerned procedure, not 
substantive law, and he might have insisted still 
more strongly on it*. 

3 It does of course concededly cover many topics of what 
is still called Private International Law, which is properly 
not international law at all. Compare Gray, Nature and 
Sources of the Law, $ 284. 

3 This is in no sense new. Compare particularly Wissowa's 
article Fetialis, in the Pauly-Wissowa Realencyclopadie. The 
article by Professor Tenney Frank on The Import of the 
Fctial Institution (Classical Philology 7.33S-342) can be 
used only with caution. 
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In connection with the last matter, criminal pro- 
cedure, the point of view is somewhat shifted. In- 
stead of seeking to establish Livy's own opinion or 
usage, Mr. Evans uses the statements of Livy to 
show how this procedure actually developed. But, 
in that case, some discussion of the value of Livy 
as evidence is necessary. The attacks on the authen- 
ticity of Livy's narrative and his method or lack of 
method are too many and too well-supported to be 
ignored. We seem to see that Mr. Evans's position 
is ultra-conservative, but nowhere is any clear atti- 
tude taken. It would have been better, perhaps, if 
he had kept himself to his expressed purpose and 
to the example of Costa and Bekker. 

He cites all the instances of magisterial coercitio, 
all prosecutions before the people, all the quaestiones 
extraordinariae and perpetuae, and finally instances 
of military and pontificial procedure. But his in- 
stances do not prove that the quaestio extraordinariae 
developed into a form of criminal procedure, distinct 
from coercitio and from trial before the comitia. 
When a quaestio was decreed by the senate, the 
resolution was in form and in legal contemplation 
nothing more than advice directed to the magistrate 
named, advice to him to do a certain act, si ei 
videretur. He was under no obligation to do so, 
and he could not be held responsible if he disre- 
garded the advice, unless a law had been passed 
directing him to place himself under the authority 
of the senate. Otherwise, he might safely ignore 
the resolution if he chose to defy the body into 
which he must sink when his short-lived authority 
was over. If he obeyed it, the act was his and 
the criminal responsibility was his. Every punish- 
ment, therefore, inflicted by a magistrate, whether 
in pursuance of a quaestio resolved by the senate or 
not, was a simple case of coercitio, subject to 
intercessio and provocatio when it affected a citizen, 
and limited only by the fear of public opinion when 
it did not. 

The quaestio perpetua, on the other hand, was al- 
ways established by a lex, never by a senatus con- 
sultum, and was therefore quite a different thing. 

The suggestion that the so-called senatus con- 
sultum ultimum was a direct outcome of the 
extraordinary quaestio is interesting and perhaps 
true. But Mr. Evans certainly says too much, when 
he asserts (340) that "the people had legitimatized 
it". At all times the magistrate that acted under 
it was held personally responsible, as in the striking 
instance of Cicero, and, in a measure, Opimius*. It 
remained extra-constitutional, valid only to the ex- 
tent that the people chose to disregard the uncon- 
stitutional acts done under it. 



The limitations that Mr. Evans set himself 
preclude any criticism of omissions. There are a 
number of interesting questions of public law in 
Livy beside those that he has discussed, e.g. the 
anxious precision about the dictatorial procedure 
(compare 6.6.16; 26.48.12) and the matter of eligi- 
bility to office (27.21.10; 30.19.8-9). Other valuable 
studies might be made of Livy's own attitude to- 
ward the law and of the influence legal ideas and 
phraseology had on him. Very few Roman writers 
of whom we have extensive remains fail to show 
important results under such treatment. We find 
constantly confirmed the statement made by von 
Mayr (Romische Rechtsgeschichte 2, part 1, page 
8) : "bei den Romern war das Denken und Fiihlen 
jedes Einzelnen von Rechtsvorstellungen durch- 
trankt". 

Mr. Evans deserves thanks for his collection of 
material and the interesting character of the ques- 
tions that he raises. His paper pretends to no 
finality. Doubtless he himself would now qualify 
more than one of the statements made in it. 

Newtown High School, New York City. Max RADIN. 



* Opimius, to be sure, was acquitted by the centuries after 
trial, probably for perdueliio, but we do not know the de- 
tails of the trial and we do know that the popular 
faction was thoroughly cowed at the time. I may be per- 
mitted to refer to my own article on the subject in The 
Latin Leaflet 6, Numbers 127-128 (October, 1905). 



SUFFRAGATRIX MILITANS 

Well worthy of a place beside the Greek verses of 
Mr. Rhys Carpenter about the Suffragettes, printed 
in The Classical Weekly 6.23, Is the genial Satire, 
Suffragatrix Militans, written by Professor George 
Dwight Kellogg, of Union College, and performed, to 
the great amusement of the audience, by students of 
the College in April last. The playlet was acted in 
costume. Trebatius was a gray-haired, wine-flushed, 
heavy-paunched iuris consultus. The parody of 
Horace Carmina 3.26, Vixi puellis nuper idoneus, 
proved very amusing. At the words nunc exuo 
cristam Horace took off his laurel wreath and sur- 
rendered to an imaginary Suffragette. We regret 
that lack of space makes it impossible to reproduce 
Professor Kellogg's lively English paraphrase of his 
Latin verses. 

Horatius. Sunt quibus in satira videor nimis acer et 

ultra 
legem tendere opus (suffragia quae male poscunt 
hae sunt, flammarumque globos et saxa minaces 
viribus iniciunt totis et vitrea frangunt 
aedibus e nostris!), sine nervis altera quicquid 
composui pars esse putat, similisque meorum 
mille die versus deduci posse. Trebati, 
quid faciam, praescribe. Trebatius. Quiescas! H. 

Ne faciam, inquis, 
omnino versus? T. Aio. H. Peream male, si non 
optimum erat, verum nequeo dormire. T. Ter uncti 
transnanto Tiberim, somno quibus est opus alto 
irriguumque mero sub noctem corpus habento. 
Aut si tantus amor scribendi te rapit, aude 
Caesaris invicti res dicere, multa laborum 
praemia laturus. H. Cupidum, pater optime, vires 
deficiunt. Neque enim mulier saevita moratur 
quominus eripiat quae vult et Caesare spreto 
(ne dicam Flaccum pavidum mitemque poetam) ! 



